too probative value tends to "overpersuade" the jury

and no probative value will prove that I did what I did not do nor that I did what the D.A. says I'm charged with when the witness never said that she saw that and those things.

What reasons underlie a rule aimed at excluding relevant evidence

DEFENDANT IS ALREADY OVERBURDENED AND PREJUDICED IN THE 1ST FOLLOWING WAY

STRIKE 1
"Perhaps some would say that [defendant]' s innocence is a mere technicality, but that
would miss the point. In a society devoted to the rule of law, the difference between
violating or not violating a criminal statute cannot be slugged aside as a minor detail."
(Dretke v. Haley (2004) 541 U.S. 386, 399-400.) (dis. opn. of Kennedy, J.).)

STRIKE 2
propensity evidence is
As noted in Alcala, "Such evidence `is [deemed] objectionable, not because it has no appreciable probative value, but because it has too much.' . . . [Citations.]" ( Alcala, supra, 36 Cal.3d at p. 631, italics added in Alcala; see also Old Chief v. United States (1997) 519 U.S. 172, 181, quoting from Michelson v. United States (1948) 335 U.S. 469, 475-476 [propensity evidence is relevant but tends to "overpersuade" the jury]; People v. Karis (1988) 46 Cal.3d 612, 636 [propensity evidence is "circumstantial evidence" the defendant committed the charged offense]; 

and, in such an apparently simple context as this case, is all that really necessary to get at the truth (innocence or guilty) of the defendant when there are ample other means.
if the prosecution's case is strong and the defendant is impeachable by other means, the prosecutor might elect not to use a questionable prior conviction in any event.
it is my belief that this 1108 is merely a move by the d.a. to make and substantiate a case which the behaviors exhibited do not make for his case and which he could not otherwise make without 1108. For this reason it is greatly prejudicial.


STRIKE 3

Is section 1108 invalid as a violation of due process? To prevail on such a constitutional claim, defendant must carry a heavy burden. The courts  will presume a statute is constitutional unless its unconstitutionality clearly, positively, and unmistakably appears; all presumptions and intendments favor its validity. ( People v. Hansel (1992) 1 Cal.4th 1211, 1219; Mills v. Superior Court (1986) 42 Cal.3d 951, 957.) In the due process context, defendant must show that section 1108 offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental. (See Montana v. Egelhoff (1996) 518 U.S. 37, 43-44 [courts examine "historical practice" in evaluating due process claims]; Medina v. California (1992) 505 U.S. 437, 445; Dowling v. United States (1990) 493 U.S. 342, 353 [fundamental principles of justice are those "`"which lie at the base of our civil and political institutions" [citation] and which define "the community's sense of fair play and decency"'"]; Patterson v. New York (1977) 432 U.S. 197, 201-202; Fitch, supra, 55 Cal.App.4th at pp. 178-180.) 


THESE ARE VERY LENGTHY AND COMPLEX TIME CONSUMING ISSUES OF VAST AND FAR REACHING IMPORT AND SIGNIFICANCE - at which the defense is ready and willing to delve fully forthwith in defense against such unduly prejudicial inevitabilities.

AND FOR WHAT

SO SIMPLE A CASE AS THIS ?

AS IS EVINCED AND EVIDENT - THERE ARE SERIOUS AND WORTHY (SUBSTANTIAL) AREAS OF GREATER PREJUDICE TO THE DEFENSE THAN ANY PROBATIVE VALUE THE PROSECUTION SEEMS TO THINK IT NEEDS TO PREVAIL IN THIS SIMPLE CONTEXT.

it is my belief that this 1108 is merely a move by the d.a. to make and substantiate a case which the behaviors exhibited do not make for his case and which he could not otherwise make without 1108. For this reason it is greatly prejudicial.


What reasons underlie a rule aimed at excluding relevant evidence? We discern three separate reasons supporting the general rule against admission of propensity evidence. The rule of exclusion (1) relieves the defendant of the often unfair burden of defending against both the charged offense and the other uncharged offenses, (2) promotes judicial efficiency by avoiding protracted "mini-trials" to determine the truth or falsity of the prior charge,  and (3) guards against undue prejudice arising from the admission of the defendant's other offenses. (See Thomas, supra, 20 Cal.3d at p. 464; Enjady, supra, 134 F.3d at p. 1430.)

The following analysis of section 1108 and the applicable case law convinces us the provision is reasonably compatible with these three factors, confirming our conclusion the provision does not offend due process.

(1) Burden on defense — Had section 1108 allowed unrestricted admission of defendant's other "bad acts," character, or reputation, his due process argument would be stronger. But on its face, section 1108 is limited to the defendant's sex offenses, and it applies only when he is charged with committing another sex offense. No far-ranging attacks on the defendant's character can occur under section 1108 The provision also requires pretrial notice of the offenses sought to be proved, assuring that the defendant will not be surprised or unprepared to rebut the proposed evidence. And, of course, the present case involves only admission of defendant's prior rape convictions arising from his guilty pleas in both cases. Accordingly, defendants in similar circumstances will not be burdened unduly by having to "defend" against these charges. (See People v. Ewoldt, supra, 7 Cal.4th at p. 405.)

(2) Judicial efficiency — Judicial efficiency theoretically could suffer if the courts permitted trials to be unduly sidetracked while the parties litigated allegations that defendants had committed other sex offenses. We may assume, however, that trial courts will exercise sound discretion under section 352 to preclude inefficient mini-trials of this nature.

As previously noted, section 1108 expressly permits trial courts to exclude evidence of other crimes under section 352 That provision gives courts discretion to "exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury." (§ 352, italics added.) In addition, in cases such as the present case, involving only the defendant's prior convictions based on his guilty pleas, no such inefficient sidetracking will occur.

(3) Undue prejudice — As for the third factor disfavoring propensity evidence, the possible undue prejudice arising from the admission of defendant's other offenses, again we believe section 352 provides a safeguard that strongly supports the constitutionality of section 1108 By reason of section 1108, trial courts may no longer deem "propensity" evidence unduly  prejudicial per se, but must engage in a careful weighing process under section 352 Rather than admit or exclude every sex offense a defendant commits, trial judges must consider such factors as its nature, relevance, and possible remoteness, the degree of certainty of its commission and the likelihood of confusing, misleading, or distracting the jurors from their main inquiry, its similarity to the charged offense, its likely prejudicial impact on the jurors, the burden on the defendant in defending against the uncharged offense, and the availability of less prejudicial alternatives to its outright admission, such as admitting some but not all of the defendant's other sex offenses, or excluding irrelevant though inflammatory details surrounding the offense. (See, e.g., People v. Balcom (1994) 7 Cal.4th 414, 427 (maj. opn. by George, J.); id. at p. 431 (conc. opn. by Arabian, J.) ( Balcom); Fitch, supra, 55 Cal.App.4th at p. 183; cf. People v. Karis, supra, 46 Cal.3d at p. 638 [defining "prejudice" under section 352]; People v. Poplar (1999) 70 Cal.App.4th 1129, 1138 [discretion to admit evidence of other acts of domestic violence under sections 352 and 1109]; Guardia, supra, 135 F.3d at pp. 1330-1331 [applying federal rule 403]; Enjady, supra, 134 F.3d at p. 1433 [same].)

In Balcom, we explained that the probative value of "other crimes" evidence is increased by the relative similarity between the charged and uncharged offenses, the close proximity in time of the offenses, and the independent sources of evidence (the victims) in each offense. ( Balcom, supra, 7 Cal.4th at p. 427.) We also observed that the prejudicial impact of the evidence is reduced if the uncharged offenses resulted in actual convictions and a prison term, ensuring that the jury would not be tempted to convict the defendant simply to punish him for the other offenses, and that the jury's attention would not be diverted by having to make a separate determination whether defendant committed the other offenses. ( Ibid.)

